
AGENDA 
COMMUNITY DEVELOPMENT BOARD MEETING 

FEBRUARY 21, 2024 AT 5:00 PM 
116 FIRST STREET 

NEPTUNE BEACH, FL 32266 

1. Special Meeting of the Historic Preservation Committee

2. Special Meeting of the Code Committee

3. Call to Order and Roll Call

4. Pledge of Allegiance

5. Approval of Minutes for January 17, 2024 meetings

6. V24-03 Application for variance as outlined in Chapter 27 Article III Division 8 of the Unified Land
Development Code of Neptune Beach for Lejeune Irene Mann for the property at 205 Myra St (RE# 172603-
0000). The applicant requests a variance from Table 27-239 Building Height Maximum Stories of two floors,
to permit a habitable interior third floor in an existing structure. The property is in the R-4 in the RC Overlay
zoning district.

7. Board training: Roles and Variances. Presented by the City Attorney

8. Open Discussion

9. Adjourn

Residents and Board Members attending public meetings can validate their parking at no cost by using the 
parking code 

DD14 

After 5:30 on the date of the meeting, follow these steps:  
➢ Make sure you are parked in a North Beaches public parking space – we can’t validate valet parking or

parking in private lots. 

➢ • To use a kiosk: Press the Start button and then select 2 to enter your plate and the validation code.

➢ • To use the Flowbird app: Tap the nearest yellow balloon and tap “Park here.” From the payment
screen, select “Redeem a code” at the top. Confirm your information and tap “Purchase”  

➢ the price will show “Free.”

City of Neptune Beach 
Community Development Department 

116 First Street   •  Neptune Beach, Florida 32266-6140 
(904) 270-2400 Ext. 34 CDD@NBFL.US



AGENDA 
COMMUNITY DEVELOPMENT BOARD MEETING 

HISTORICAL SUBCOMMITTEE 
FEBRUARY 21, 2024 AT 5:00 PM 

116 FIRST STREET 
NEPTUNE BEACH, FL 32266 

1. Call To Order and Roll Call

2. Board Discussion

3. Staff Observations and Suggestions

4. Public Comment

5. Adjourn

Residents and Board Members attending public meetings can validate their parking at no cost by using the parking code 

DD14 

After 5:00 on the date of the meeting, follow these steps: 
➢ Make sure you are parked in a North Beaches public parking space – we can’t validate valet parking or parking in

private lots. 

➢ • To use a kiosk: Press the Start button and then select 2 to enter your plate and the validation code.

➢ • To use the Flowbird app: Tap the nearest yellow balloon and tap “Park here.” From the payment screen, select
“Redeem a code” at the top. Confirm your information and tap “Purchase” – the price will show “Free.” 

City of Neptune Beach 
Community Development Department 

116 First Street   •  Neptune Beach, Florida 32266-6140 
(904) 270-2400 Ext. 34 CDD@NBFL.US



AGENDA 
COMMUNITY DEVELOPMENT BOARD MEETING 

CODE SUBCOMMITTEE 
FEBRUARY 21, 2024 AT 5:30 PM 

116 FIRST STREET 
NEPTUNE BEACH, FL 32266 

1. Call To Order and Roll Call

2. Board Discussion

3. Staff Observations and Suggestions

4. Public Comment

5. Adjourn

Residents and Board Members attending public meetings can validate their parking at no cost by using the parking code 

DD14 

After 5:00 on the date of the meeting, follow these steps: 
➢ Make sure you are parked in a North Beaches public parking space – we can’t validate valet parking or parking in

private lots. 

➢ • To use a kiosk: Press the Start button and then select 2 to enter your plate and the validation code.

➢ • To use the Flowbird app: Tap the nearest yellow balloon and tap “Park here.” From the payment screen, select
“Redeem a code” at the top. Confirm your information and tap “Purchase” – the price will show “Free.” 

City of Neptune Beach 
Community Development Department 

116 First Street   •  Neptune Beach, Florida 32266-6140 
(904) 270-2400 Ext. 34 CDD@NBFL.US



  

 
 MINUTES 

COMMUNITY DEVELOPMENT BOARD 
JANUARY 17, 2024 AT 6:00 P.M. 

COUNCIL CHAMBERS  
116 FIRST STREET 

NEPTUNE BEACH, FLORIDA 32266 

 
 Pursuant to proper notice a public hearing of the Community Development Board 

for the City of Neptune Beach was held in person January 17, 2024, at 6:00 p.m. 
in the Council Chambers. 

  
Attendance Board members were in attendance:  

Greg Schwartzenberger, Chair 
Rene Atayan, Vice-Chair 
Tony Mazzola, Member 
William Hilton, Member 
Charley Miller, Member 
Corrine Bylund, Member 
Marc Boran, Alternate Member 
 
Lynda Padrta and Rhonda Charles, Alternate Members were also in 
attendance.  

 The following staff members were present: 
 

Heather Whitmore, Community Development Director 
Zachary Roth, City Attorney 
Piper Turner, Code Compliance Supervisor 

 

  
Call to Order/Roll 
Call 

Chair Schwartzenberger called the meeting to order at 6:00 p.m.  

  
Pledge Pledge of Allegiance.  
  
Minutes Approval of Minutes for November 8 and December 13, 2023 meetings 
  
 MOTION: TO APPROVED THE NOVEMBER 8TH AND DECEMBER 

13TH, 2023 MEETING MINUTES AS SUBMITTED.  
  
 Made by Hilton, seconded by Bylund.  
  
 Roll Call Vote: 

Ayes:  7 -Miller, Mazzola, Atayan, Boran, Bylund, Hilton  
     Schwartzenberger 

Noes: 
 

  0  

  
 

 MOTION APPROVED. 
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Swearing in Mr. Roth, City Attorney, asked anyone appearing before the board tonight to raise 

their right hand to be sworn in. 

  

Variance V24-01 
1420 First Street 
David & Jill 
Zimmerman 

V24-01 Application for variance as outlined in Chapter 27 Article III Division 8 of the 
Unified Land Development Code of Neptune Beach for David and Jill Zimmerman for 
the properties at 1420 First Street. The applicants are requesting a variance from 
Table 27-239 a north side yard variance to allow 3-foot setback rather than the 
required 7 foot and the south corner side yard of .04 leaving 7.8 in lieu of the required 
8 feet. The property is in the R-4 in the RC overlay zoning district. 

  

 Heather Whitmore, Community Development Director, presented the staff report.  

  

  

3. BACKGROUND: An application for two variances requesting relief for: 

a. RC Overlay R-4 Side Yard setbacks (Table 27-239) 

b. RC Overlay R-4 Exterior Side Yard setbacks (Table 27-239) 

 
4. DISCUSSION: 

 
The property owner of 1420 1st Street requests a variance from Table 27-
239 for the north side yard to allow a three-foot setback rather than the 
required seven foot, as well as a variance on the south exterior side yard 
along Bowles Street to allow a 7’ 8” setback rather than the required eight 
feet. The property is in the R-4 in the RC overlay zoning district. 

 
The purpose of the request is to demolish the existing two-family dwelling 
unit and replace it with a new two-family dwelling. The lot is approximately 
6,136 square feet and 46.87 feet wide by 133.79 feet deep. The existing 
two-family dwelling has non- conforming setbacks. The existing two-family 
dwelling is setback .9 feet from the northern side yard setback and 5.9 feet 
from the southern exterior side yard along Bowles Street. 
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Figure 1: 1420 1st Street 

 
 

 III. FINDINGS: 
 
1. The property has unique and peculiar circumstances, which create an 

exceptional and unique hardship. For the purpose of this determination, the 
unique hardship shall be unique to the parcel and not shared by other 
property owners in the same zoning district. 

 
Applicant Response: “The existing residence is developed with a .9 foot 
northern side yard setback and dual driveways along the southern boundaries of the 
property resulting in two separate curb cuts for the same lot. Applicant seeks to 
improve upon the existing condition by redeveloping the property with a three-foot 
northern yard setback. In order to create adequate parking and living space, as well 
as keep with the current aesthetics of the surrounding neighborhood (avoiding a row 
of four garages), a maximum three-foot northern side yard setback can be provided.” 
 
Staff Response: The property is not unique in size or peculiar in circumstances. All 
the homes in the RC/R-4 district share the same corner side setbacks. All the homes 
on the block share the same circumstances as this home shares (specifically a lot 
less than 50 feet wide). This home does not have unique hardship. 
 

 2. The proposed variance is the minimum necessary to allow the reasonable 
use of the parcel of land. 

 
Applicant Response: “As indicated above, the new duplex residence and garage 
have been designed to comply with front rear and within three inches of southern side 
setbacks as well as with coverage height limitations established in the zoning code. In 
order to facilitate redevelopment of a comparably sized residence that satisfies these 
criteria and allows for adequate parking, the maximum size step back that can be 
provided along the northern boundary is feet three feet and the southern boundary 
being 7.75 feet” 
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Staff Response: The requested variance for the side setbacks is not the minimum 
necessary to allow for construction of a single-family home expansion. The narrow lot 
conditions are not unique. 

 

3. The proposed variance would not adversely affect adjacent and nearby 
properties or the public in general. 

 
Applicant Response: “The requested variance will provide a greater setback along 
the northern and southern boundary line than exists today. Moreover, the requested 
variance will improve safety for pedestrians and vehicles by eliminating the need for 
designing the residents within new 1st street curb cut. It will also improve the ability 
for cars park in the driveway and off the street.” 
 
Staff Response: It’s unknown if the proposed variances to the side setbacks would 
negatively impact adjacent and nearby properties or the public in general. The new 
home would have a smaller north-south footprint than the existing home, and thereby 
be setbacks more than the existing structure. 

 

4. The proposed variance will not substantially diminish property values in, 
nor alter the essential character of the area surrounding the site. 

 
Applicant Response: “The requested variance would be consistent with the 
development pattern in the area in terms of side yard setbacks and will improve upon 
the existing condition of the property and of the surrounding area in terms of off-
street parking and access. The survey of properties along 1st St. South St. Bowles 
Street and Davis St. reveals that side yard encroachment typical for the area with 
many structures built at or very near to the lot line. Additionally, many lots have wide 
or multiple access points. The requested variance will provide a greater side yard 
setback than exists on the site today, will allow for improved parking and access to 
the property.” 
 
Staff Response: It is unknown if the proposed variance would diminish 
property value. The new home would have a smaller north-south footprint as the 

existing home, and thereby be setback more than the existing structure. 
  

5. The effect of the proposed variance is in harmony with the general 
intent of the ULDC and the specific intent of the relevant subject 
area(s) of the ULDC. 

 
Applicant Response: “The proposed variance will bring the property into greater 

overall compliance with the zoning code and provide for improved safety through 

better vehicle access and parking. Permitting applicant to develop the property as 

a new residence will reinforce Neptune Beach as a residential community and 

improve the property appearance and values for the site and surrounding area.” 

Staff Response: The variance requests are not in harmony with the general 
intent of the LDC. 

 
6. The need for the variance has not been created by the actions of 

the property owner or developer nor is the result of mere disregard 
for the provisions from which relief is sought. 

Applicant Response: “Residents that encroach upon side yard setbacks 

are typical in the surrounding area as are wide or multiple access points in 

the right of way. Applicant seeks to redevelop the property with a duplex 
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residence that is consistent with this established development pattern but in 

greater compliance with the zoning code than the existing structure. 

Staff Response: The variance request for side setbacks is created through the 
actions of the property owner. 

7. Granting the variance will not confer upon the applicant any special 
privilege that is denied by the ULDC to other lands, buildings, or 
structures in the same zoning district. 

Applicant Response: “Far from conveying a special privilege, the requested 

setback variance will result in maintaining the status quo for the neighborhood. As 

detailed above the pattern of development in the area gives rise to a significant 

portion of the properties that are not in compliance with the side yard setbacks for 

the R-4 zoning district. Redevelopment of these properties within the existing 

building would require each of the properties to obtain the same type of variance 

requested here. Otherwise, property owners would be required to reduce the 

square footage of residents, and thus reduce the taxable value of the properties in 

the area. 

Staff Response: Granting the variance requests for side setbacks would confer 
upon the applicant special privileges not granted in the zoning district. 

 
  

 CONCLUSION: Staff recommends denial of the variance requests to build in the 
required side setbacks as requested. 

RECOMMENDED MOTION: 

I recommend approval of V24-01 

OR 

 I recommend denial of V24-01 

 
  

 Mr. and Mrs. Zimmerman, property owners, addressed the board. They have looked 
at their options and in order to remodel the duplex would require a new foundation. 
The hardship is the width. Currently the driveway is on Bowles and would prefer to 
have the driveways on Bowles rather than have a curb cut and driveway backing out 
onto First Street. The width makes it hard to design reasonable size rooms and have 
an accessible garage. The garage will have the second living unit above it. The 
driveway at 1414 First St goes the full length of the lot to the detached garage which 
would give a reasonable distance between the two structures. There are no current 
plans to rent the apartment. It will be used for families and for the child once they are 
in college.  

  

Public Comments Chairperson Schwartzenberger opened the floor for public comments. 
 
Shellie Thole, 310 Oleander Street, was opposed to the variance request. If 
you keep giving variances for smaller side yard setbacks it would change the 
character. Every lot in that block is the same size.  
 
There being no comments, the public hearing was closed.  
 

  

 Mrs. Bylund stated: That if you are building a new structure it should comply 
with the current code. 
Mr. Mazzola stated: Every variance  request sets on its own merit.  
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Mr. Miller stated: It was a “no” for him. If you take a non-conforming property 
and demolish it, you need to build a new one to the codes.  

   
Made by Hilton, seconded by Boran.  
 

  
 MOTION: MOVE TO RECOMMEND DENIAL OF VARIANCE 24-01. 

 
Roll Call Vote: 

  Ayes:  7 -Bylund, Charles, Mazzola, Atayan, Boran, Miller, Schwartzenberger 

Noes: 
 

     0 

  
 

  
 MOTION APPROVED. 

Replat DP 24-01 
2231 Marsh Point 
Road 
(RE#173435-
0000) 

Background 
Application DP 24-01 is a request for a subdivision plat approval as outlined in 
Chapter 27, Division 3. - Platting Requirements of the Unified Land Development 
Code. The property is located at the southeast corner of Marsh Point Road and Kings 
Circle S. The subject lot is a large irregularly shaped nonconforming “flag” lot with an 
existing condominium. The property is approximately 9,254 square feet and is located 
in the R-4 district. The R-4 district has a minimum lot width requirement of 50 feet, 
and a minimum lot area of 4,356 square feet. The applicant is requesting to subdivide 
the .21-acre (9,254 square feet) parcel into two lots. The granting of the subdivision 
would create two lots (lot 1 being 4,622 square feet) and (lot 2 being 4,632 square 
feet). The subject lot split was approved by the Community Development Board for 
variance V23-10 on October 11, 2023 to permit the subdivision of an existing 
nonconforming lot. The subdivision will split the lot to create a conforming lot with 
approximately 60 feet of frontage along Kings Circle S. The new lot will have 4,632 
square feet in lot area. The remaining lot will maintain its existing 34-foot frontage 
along Marsh Point Road and have 4,622 square feet in lot area. The newly created lot 
will adhere to all R-4 development standards. The remaining lot will continue to 
adhere to R-4 size, setbacks, and impervious surface development standards. 
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Public Comments Chairperson Schwartzenberger opened the floor for public comments. 
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John Atkins, builder, stated that the newly created parcel will conform to the 
code and that the new house he plans to build will conform and no variances 
will be needed.  
 
There being no comments, the public hearing was closed.  
 

  

 Staff Recommendation 

Staff recommends approval of application DP24-01 for 2231 Marsh Point 

Road. 

 

Recommended Motion 
I recommend approval of DP24-01 

OR 

I recommend denial of DP24-01 

  

  
Made by Atayan, seconded by Hilton.  
 
 
MOTION: MOVE TO RECOMMEND APPROVAL OF THE REPLAT TO 

CITY COUNCIL AS SUBMITTED. . 
 

Roll Call Vote: 

  Ayes:  7 -Bylund, Charles, Mazzola, Atayan, Boran, Miller, Schwartzenberger 

Noes: 
 

 0 

  
 

 MOTION APPROVED. 
 

  
 The applicants were informed that the City Council must make the final approval and 

they should attend the meeting on Tuesday February 2, 2024 at 6:00 pm. 
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Board Training  
 

 
Zach Roth, City Attorney presented the Board’s annual training.  
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The meeting was adjourned at 7:15 pm.  

  

 
 

 

       

                   Greg Schwartzenberger, Chairperson  
 
ATTEST: 
 
 

    Piper Turner, Board Secretary 
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CITY OF NEPTUNE BEACH – COMMUNITY DEVELOPMENT DEPARTMENT 

 

STAFF REPORT 

 

MEETING DATE:   February 21, 2024 
BOARD/COMMITTEE: Community Development Board 
APPLICATION NUMBER: V24-03 

 ____________________________________________________________________________________  

TO:  Community Development Board 

FROM: Heather Whitmore, AICP, PTP Community Development Director 

DATE: February 16, 2024 

SUBJECT: Variance Request 205 Myra St (RE# 172603-0000) 

 ____________________________________________________________________________________  

I. BACKGROUND: An application for variance requesting relief for: 
 RC Overlay R-4 Building Height Maximum Stories (Table 27-239) 

 
 

II. DISCUSSION:  
 
The property owner requests a variance from Table 27-239 Building Height 
Maximum Stories of two floors to permit a habitable interior third floor in an existing 
structure. The property is in the R-4/RC Overlay zoning district. 
 
The existing single-family home is currently approximately 32 feet high and over the 
28 foot maximum height permitted in the R-4/RC Overlay. The home has an existing 
unfinished third floor that the applicant would like to finish as an occupiable space. 
The exterior of the building’s height would remain at approximately 32 feet. 

 



 
 

Figure 1: 205 Myra St 

 
 

III. FINDINGS: 
 

1. The property has unique and peculiar circumstances, which create an exceptional 
and unique hardship. For the purpose of this determination, the unique hardship 
shall be unique to the parcel and not shared by other property owners in the same 
zoning district. 

 
a. Applicant Response: “Set unit owner is deceased and the children of state 

managers wish to correct said deficiencies and bring the unit into harmony with 
the existing abutting and adjoining units.” 

 

b. Staff Response: The property is not unique in size or peculiar in circumstances. 
All the homes in the RC/R-4 district share the same building height/maximum 
stories. This home does not have unique hardship. All residential buildings in 
Neptune Beach are limited to 28 feet in height and two stories.  

 
 

2. The proposed variance is the minimum necessary to allow the reasonable use of 
the parcel of land. 

 



a. Applicant Response: “The proposed variance is the minimum necessary to 
reconstruct the existing unit to be consistent with the new Neptune beach land 
development code and architectural requirements, also allowing a square 
footage and configuration with nearby neptune beach residential construction. 
The proposed site is reasonable in any further constraints would potentially 
jeopardize the project's feasibility. 

b. Staff Response: The requested variance to allow three finished foors is not the 
minimum necessary to allow for the improvement of the a single-family home 
expansion.  

 
3. The proposed variance would not adversely affect adjacent and nearby properties 

or the public in general. 
 

a. Applicant Response: “The proposed variance request will allow the unit to 
become a positive attribute to the neighborhood and will have a positive impact 
on said surrounding neighborhood. Additionally, new construction will be to 
current codes with improvements to safety, energy efficiency and handling high 
wind ratings during hurricanes and storms. All proposed and referenced 
improvements will benefit a budding in adjacent dwellings and the public.” 

 
b. Staff Response: It’s unknown if the proposed variance to maximum stories 

would negatively impact adjacent and nearby properties or the public in general.  
 
 

4. The proposed variance will not substantially diminish property values in, nor alter 
the essential character of the area surrounding the site. 

 
a. Applicant Response: “The proposed improvements will bring the specific unit 

into compliance by addressing safety as well as aesthetics similar to other 
joining in abutting units.” 

b. Staff Response: It is unknown if the proposed variance would diminish 
property value.  
 

5. The effect of the proposed variance is in harmony with the general intent of the 
ULDC and the specific intent of the relevant subject area(s) of the ULDC. 
 

a. Applicant Response: “The proposed corrections to said unit will bring the 
dilapidated unit into harmony with the surrounding units as well as close to the 
existing code violations which would also create harmony and correspond with 
the intent of Neptune beach land development codes by acknowledging the 
cultural importance and the beauty and visual interest.’ 

b. Staff Response: The variance request is not in harmony with the general intent 
of the LDC. 



 
 

6. The need for the variance has not been created by the actions of the property 
owner or developer nor is the result of mere disregard for the provisions from 
which relief is sought. 

a. Applicant Response: “Need for the requested variance was created by the 
natural elements which have dilapidated the vacant unit while going through 
probate and was not created by the owner.” 

b. Staff Response: The variance request for three finished floors is created 
through the actions of the property owner.  

7. Granting the variance will not confer upon the applicant any special privilege that 
is denied by the ULDC to other lands, buildings, or structures in the same zoning 
district. 

a. Applicant Response: “Granting of the variance will neither confer any special 
privileges nor create precedent as the adjoining budding units have similar 
design elements existing and in place.” 

b. Staff Response: Granting the variance request to permit three finishes floors 
would confer upon the applicant a special privilege not granted in the zoning 
district. 

IV. CONCLUSION: Staff recommends denial of the variance request to permit three 
finishes floors as requested.  

V. RECOMMENDED MOTION: 
 

a. I recommend approval of V24-03 
 
OR 
 

b. I recommend denial of V24-03  







































What are we doing here?



 Quasi-Judicial Hearing Recap

 What are our roles?
 What is the Board’s role in the zoning process?
 What about the various City staff and officers?

 Variances and Special Exceptions
 What are they?
 How are they different?
 What standards apply to each?

 Variance Deep Dive
 What is an undue hardship?
 What does it mean for an issue to be owner-created?

 Questions



 Fundamental question

 Determines procedures the Board must adhere to and standards of review for 
challenges

“A board's legislative action is subject to attack in circuit court…However, in 
deference to the policy-making function of a board when acting in a legislative 
capacity, its actions will be sustained as long as they are fairly debatable…On the 
other hand, the rulings of a board acting in its quasi-judicial capacity are subject to 
review by certiorari and will be upheld only if they are supported by substantial 
competent evidence.”

Bd. Of County Comm’rs v. Snyder, 627 So. 2d 469 (Fla. 1993).



“Generally speaking, legislative action results in the formulation of a general rule of 
policy, whereas judicial action results in the application of a general rule of policy.”Bd. Of 
County Comm’rs v. Snyder, 627 So. 2d 469 (Fla. 1993).

 Examples of legislative action
 Adoption of zoning ordinance
 Adoption of procedures for application of Code

 Examples of quasi-judicial action
 Rezoning actions involving one or a small number of properties
 Consideration of a minor replat or development permit
 Essentially anything impacting an actual property rather than a policy-making decision for the 

City or a district as a whole



For these purposes, 
we are speaking in 
the realm of quasi-
judicial hearings.



“Zoning is the single most powerful legal enforcement 
of an overall urban concept, but alone it does not create 
beauty, aesthetic order or amenity. The purpose of this 
board is, therefore, to apply this Code and the 
comprehensive plan to preserve various elements of 
urban beauty and to require that new projects enhance 
existing values. Preservation of special local 
characteristics of site, aesthetic tradition, natural beauty, 
and redevelopment potential should be a high priority. 
The natural beauty of the beaches, the ocean, and the 
Intracoastal Waterway, for example, should only be 
enhanced. This board should act to promote the best 
interest of the community, in the effort to achieve these 
goals.”

Titled, “Purpose”





“The city manager shall be the chief executive officer 
of the city government, shall enforce the laws of the city 
and require the faithful performances of all 
administrative duties.”

Section 2-187 of 
the Code

Reports to the 
City Council



“The city clerk shall serve as clerk of the council and 
perform such other duties of a like nature as shall be 
required by that body. In addition, the city clerk shall be 
custodian of the public records; responsible for the 
recording, filing, indexing and safekeeping of all 
proceedings of the council; record in full, uniformly and 
permanently, all ordinances and shall authenticate the 
same; publish daily all adopted ordinances and resolutions 
of the council, and all legal notices required by law or 
ordinance; keep and maintain all elections records and 
have custody of all property used in connection with 
elections; prepare, attest and report on the vital statistics of 
the city; notify the appointing authority of the impending 
expiration of the term of office of a member of any board 
or commission, said notice to be given at least thirty (30) 
days before such expiration; be the custodian of the official 
seal of the city. The city clerk shall have the power to 
administer oaths. The city clerk shall have as his/her 
particular position and objectives to cooperate and 
assist the administrator and improve the efficiency of 
the administration of the city government.”

Section 2-169 of 
the Code

Reports to the 
City Council



“The city council shall appoint a city attorney who shall 
act as the legal adviser to, and attorney and 
counselor for, the city and all of its officers in 
matters relating to their official duties. “

***

“The city attorney shall prepare all contracts, bonds 
and other instruments in writing in which the city is 
concerned, and shall endorse on each his approval of 
the form and correctness thereof, but failure to do so 
shall not affect its validity. When required to do so by 
resolution of the city council, the city attorney shall 
prosecute and defend for and in behalf of the city all 
civil complaints, suits and controversies in which the 
city is a party. The city attorney shall furnish the city 
council, the city manager, the head of any department 
or any officer his opinion on any question of law 
relating to their respective powers and duties.”

Sections 2-186 
and 2-187 of the 
Code

Reports to the 
City Council



 City Planner:

 Acts as Zoning Administrator and reviews all applications for compliance with zoning rules in Municipal Code 
(subdivisions, site plans, annexations, conditional uses, etc.);

 Provides staff support for Comprehensive Plan updates and Public Outreach;
 Prepare staff reports for presentation to the Community Development (Design) Board and City Council;
 Recommends policy and ordinance updates consistent with the City’s Vision Plan, and Comprehensive Plan;
 Provides staff support for other long‐range planning activities including Capital Improvement Plans, Strategic Plans 

and Economic Development Strategy;
 Monitors zoning permits for compliance;
 Provides Staff support to review City projects that uphold resiliency, walkability and good urban design standards;
 Responsible for review of building permits to ensure compliance with City Code;
 Assists applicants in the Development Order application process while ensuring that the City’s Code is met;
 Prepares staff reports for Development Orders for presentation to the Community Development Board and the City 

Council;
 Reviews all applications related to structure for building plans and checks for compliance with the City’s Code, if 

inconsistent with City Code, assists applicants in explaining the variance application process;
 Compiles and coordinates all concurrency reports that may be required by an applicant as consistent with City 

Code and Florida Statute.

 Director:

 Responsible for the processes related to Land Development Regulations, Comprehensive Plan Administration, and 
Evaluation and Appraisal Reports;

 Represents the City on behalf of the City Manager on Local, State, and Regional Agencies involved in growth 
management and planning;

 Performs special projects involving such areas as economic development, long‐range and strategic planning;

 Plans, organizes and directs the work of the department;
 Manages third party agreement between the City and Building Official;
 Manages third party agreement between the City and various consultants related to planning and development;
 Attends all meetings of the Community Development Board;
 Attends meetings as necessary of the City Council;
 Motivates and builds trust with employees at all levels of the City organization and mentors employees to provide 

job skill development and opportunities for professional growth;
 Sets clear direction for the Department and empowers department team members at all levels to make decisions 

and recommendations about organizational improvement and innovations;
 Empowered to manage the daily operations of the department and encouraged to implement necessary process 

changes to make the department more innovative and efficient.

From job 
description

Reports to City 
Manager



“The building official is hereby authorized and directed 
to enforce the provisions of [the Florida Building 
Code]. The building official shall have the authority to 
render interpretations of [the Florida Building Code] 
and to adopt policies and procedures in order to clarify 
the application of its provisions. Such interpretations, 
policies and procedures shall be in compliance with the 
intent and purpose of [the Florida Building Code] and 
shall not have the effect of waiving requirements 
specifically provided for in [the Florida Building 
Code].”

Section 8-27 of the 
Code (an 
incorporated 
provision of the 
Florida Building 
Code)
Reports to the 
Community 
Development 
Director



“Code enforcement officer means the city manager or 
his designee whose duty it is to enforce codes and 
ordinances enacted by Neptune Beach.”

Section 2-438 of 
the Code

Reports to the 
City Manager



 Everyone has a different and specific role to play.

 The City Manager administers the day to day functions of the City and enforces its laws.

 The City Clerk manages the records of the City and oversees all ministerial functions of 
the City.

 The City Attorney provides legal advice to the City’s representatives and drafts 
contracts.

 The Community Development Director oversees the functions of zoning and building 
enforcement.

 The Building Official focuses on application of the Florida Building Code and has no 
role in determining compliance with the City’s zoning provisions.

 The Code Enforcement Officer enforces violations of the Code.

 The CDB is tasked with enforcing the Code as written based on the applications before 
it.



 By applying the provisions as currently provided, regardless of the members’ views on their propriety.

 By analyzing the facts presented as they relate to the specific findings required by the Code.

 By not substituting one’s own judgment for the provisions of the Code.

 By not seeking to find a “compromise” outside of the terms of the Code.

 By not attempting to predict the future – future violations are the task of the Code Enforcement Officer.

 By avoiding discussion of irrelevant topics or Code provisions.

 By discussing, analyzing, and applying relevant evidence to each application so that such matters are 
established in the record.

 By making the hard decision – sometimes the Code simply doesn’t allow what is requested.



What are they? 

How are they different?

What standards apply?



A "variance" is defined as "the relief granted from the literal enforcement of a zoning
ordinance permitting the use of property in a manner otherwise forbidden upon a
finding that enforcement of the ordinance as written would inflict practical difficulty or
unnecessary hardships on a property owner." Bd. of Adjustment of Ft. Lauderdale v.
Kremer, 139 So. 2d 448, 451 (Fla. 2d DCA 1962). An "exception" is defined as "a departure
from the general provisions of a zoning ordinance granted by legislative process under
express provision of the enactment itself."

Redner v. City of Tampa, 827 So. 2d 1056, 1059 (Fla. 2d DCA 2002)

A special exception is a permitted use to which the applicant is entitled unless the zoning 
authority determines according to the standards in the zoning ordinance that such use 
would adversely affect the public interest.

Rural New Town, Inc. v. Palm Beach County, 315 So. 2d 478, 480 (Fla. 4th DCA 1975)



Section 27-226(h) of 
the Code



Section 27-160 of 
the Code



If certain facts or circumstances specified in the ordinance are found to exist, then
either on a direct application, or on an appeal from an administrative order
enforcing the zoning ordinance, a Board of Adjustment may grant an exception. A
variance is entirely different from an exception although the terms are
sometimes, in error used synonymously. In the absence of a specific provision of
law requiring it, one need not show unusual hardships to secure an exception.
An ordinance granting the power to make exceptions must contain proper standards
or rule of guidance, and under such circumstances, the Board is not rezoning or
usurping legislative power.

Redner v. City of Tampa, 827 So. 2d 1056, 1059 (Fla. 2d DCA 2002)



Generally, in proceedings on an application for rezoning or a variance from a
zoning classification, the applicant has the burden of clearly establishing such
right. Irvine v. Duval County Planning Commission, 466 So.2d 357, 362, 364 (Fla. 1st
DCA 1985) (Zehmer, J., dissenting). See also Rural New Town, Inc. v. Palm Beach
County, 315 So.2d 478 (Fla. 4th DCA 1975). However, in proceedings on an
application to obtain a permissible use by special exception pursuant to express
provision in the zoning ordinance, "where the applicant has otherwise
complied with those conditions set forth in the zoning code, the burden is
upon the zoning authority to demonstrate by substantial competent evidence
that the special exception is adverse to the public interest (emphasis in the
opinion).”

Planning Com. of Jacksonville v. Brooks, 579 So. 2d 270, 273 (Fla. 1st DCA 1991)



As a general rule, the applicant has the burden to come before the Board of
Adjustment and establish the requirements for a variance. [citations omitted]. The
burden upon a petitioner for a variance is more extensive than the burden upon
a party seeking a permissible use by special exception.

Gomez v. St. Petersburg, 550 So. 2d 7, 8 (Fla. 2d DCA 1989)

On review of an administrative grant of a zoning variance, the standard is not
whether variances have been granted to similarly-situated applicants in the
community, or whether the grant of the variance would have a deleterious impact on
the surrounding area.

Herrera v. Miami, 600 So. 2d 561, 563 (Fla. 3d DCA 1992)



Since the exception bears legislative sanction, however, the burden of the
applicant is much lighter than it would be if he sought a use variance.

Irvine v. Duval County Planning Com., 466 So. 2d 357, 365 (Fla. 1st DCA 1985)

Once the petitioner has met this burden, the burden shifts to the opposing party to
demonstrate by competent, substantial evidence that the special exception does not
meet those standards and is adverse to the public interest. Id.; see also Fla. Power &
Light Co. v. City of Dania, 761 So. 2d 1089, 1091-92 (Fla. 2000). The burden is on the
City to ensure that an adequate record of the evidence presented at the
hearing is prepared and presented to the circuit court for review. Irvine, 466 So.
2d at 366. The failure of the agency reviewing the petition to make findings of fact in
its order constitutes a departure from the essential requirements of the law.

Redner v. City of Tampa, 827 So. 2d 1056, 1059 (Fla. 2d DCA 2002)



 With a variance, the burden is entirely on the applicant to prove an entitlement, but 
the Board should be sure to discuss the evidence for and against whether the 
applicant has made such a showing. The burden is very high and, for that reason, 
most variance requests likely do not meet the standard.

 Special exceptions feature lower, shifting burdens; once an applicant meets their 
initial burden, it is the burden of the City to establish evidence contrary if the 
application is not to be approved.



A Deeper Dive



A variance should not be granted where the use to be authorized thereby will alter
the essential character of the locality, or interfere with the zoning plan for the area
and with rights of owners of other property; and a variance which permits a use not
authorized by an existing zoning classification fixed under a planned zoning of the
area or neighborhood, generally is not justified unless the land cannot yield a
reasonable return when used only for purposes authorized in its present
zoning.

Elwyn v. Miami, 113 So. 2d 849, 852 (Fla. 3d DCA 1959).

 In Elwyn, the court found the variance was not proper because “From the complaint 
it appears that the variance was sought for the economic advantage of the 
applicant, and not because the property was not reasonably and profitably usable 
for one or another of the purposes for which it was zoned.”
 This is not the purpose for which variances exist.



Section 27-147 of 
the Code



(1) and(6)



The requisite hardship may not be found unless there is a showing that under
present zoning, no reasonable use can be made of the property.

Thompson v. Planning Com. of Jacksonville, 464 So. 2d 1231, 123 (Fla. 1st DCA
1985)

They must be peculiar to that particular property, and not general in character, since
difficulties or hardships shared with others in the area go to the reasonableness of
the zoning generally, and will not support a variance. If the hardship is one which is
common to the area the remedy is to seek a change of the zoning for the
neighborhood rather than to seek a change through a variance for an individual
owner. Thus some exceptional and undue hardship to the individual land
owner, unique to that parcel of property and not shared by property owners in
the area, is an essential prerequisite to the granting of such a variance.

Elwyn v. Miami, 113 So. 2d 849, 852 (Fla. 3d DCA 1959)



"'Unnecessary hardship' has generally been defined as a non-self created
characteristic of the property in question which renders it virtually impossible to
use the land for the purpose or in the manner for which it is zoned." Id. at 1155
n.2 (Fletcher, J., concurring); see also Maturo v. City of Coral Gables, 619 So. 2d 455,
456 (Fla. 3d DCA 1993)(stating that "a legal hardship will be found to exist only in
those cases where the property is virtually unusable or incapable of yielding a
reasonable return when used pursuant to the applicable zoning regulations");
Herrera v. City of Miami, 600 So. 2d 561, 562 (Fla. 3d DCA 1992)(holding that a
variance may be issued only when no reasonable use can be made of the property
without the variance).

Fine v. City of Coral Gables, 958 So. 2d 433 (Fla. 3d DCA 2007)



There is not a unique hardship simply because the desired use or a more
aesthetically pleasing use is not available:

Nance gave his opinion that the variances granted were the minimum necessary to
build an economically feasible motel, but he did not define what he considered
economically feasible or offer any evidence in support of his position. In fact,
Nance's architect testified that Nance could build a motel on those two lots within the
zoning code, but that the building would not be aesthetically pleasing. As stated in
Thompson v. Planning Commission of City of Jacksonville, 464 So.2d 1231 (Fla. 1st DCA
1985), a hardship may not be found unless no reasonable use (in this case, for a
motel) can be made of the property.

Indialantic v. Nance, 485 So. 2d 1318 (Fla. 5th DCA 1986)



 A hardship is sufficient for a variance when it:

“renders it virtually impossible to use the land for the purpose or in the manner 
for which it is zoned.”

Hemisphere Equity Realty Co. v. Key Biscayne Prop. Taxpayers Ass’n, 369 So. 2d 
996 (Fla. 3d DCA 1979)



One who purchases property while it is in a certain known zoning classification,
ordinarily will not be heard to claim as a hardship a factor or factors which existed at
the time he acquired the property…A self-imposed or self-acquired hardship (such
as by purchasing property under existing zoning and then applying for a
variance) is not the kind of hardship for which variance should be granted.

When the owner himself by his own conduct creates the exact hardship which he
alleges to exist, he certainly should not be permitted to take advantage of it

Elwyn v. Miami, 113 So. 2d 849, 852 (Fla. 3d DCA 1959)

An owner is legally obligated to examine the public records of the zoning authority
and is on constructive notice of the ordinances, resolutions, and filed plans and
restrictions governing a parcel of property.

Delray Beach v. DeLeonibus, 2024 Fla. App. LEXIS 682 (Fla. 4th DCA, Jan. 31,
2024)



They purchased the property subject to all applicable zoning restrictions. The owner
of land is chargeable with knowledge of general laws prescribing the manner in
which it may be enjoyed or the title thereto affected. McDaniel v. McElvy, 91 Fla. 770,
108 So. 820, 831 (Fla.1926). Therefore, having purchased this land subject to the
set-back ordinance, appellees Feinbergs are estopped to assert any hardship
created by virtue of the set-back ordinance.

Allstate Mortg. Corp. v. Miami Beach, 308 So. 2d 629 (Fla. 3d DCA 1975)

Before purchasing the property, the owners were fully aware of its shape and size,
but still designed a building which was too large for the lot, leaving insufficient room
for code required parking. The hardship arose solely from their own conduct and
expectations.

Thompson v. Planning Com. of Jacksonville, 464 So. 2d 1231, 123 (Fla. 1st DCA
1985)



 You bought it, you own it.

 It is self-created if you purchased subject to the zoning, the zoning has not changed, 
and you want to do something contrary to that zoning.



Apparently what has been done in this case is to use the variance procedure as a 
means of effecting a change in the zoning of two city lots which do not appear to 
have any unusual or peculiar differentials from the properties surrounding them.

Friedland v. Hollywood, 130 So. 2d 306, 308 (Fla. 2d DCA 1961)

In Friedland, the city granted the right to construct a service station on a property 
where such use was not permitted under the zoning code.



The general rule is that variances are to be granted sparingly, only in rare
instances and under peculiar and exceptional circumstances.

Kaeslin v. Adams, 97 So. 2d 461 (Fla. 1957)



Moreover, as property owners situated immediately across the street from the
owners, appellants "have a right to rely on existing zoning conditions and
they have a right to a continuation of these conditions in the absence of a
showing" that the variance is proper. If the owners have not made the
proper showing for a variance, appellants' rights will be irreparably
harmed.

Thompson v. Planning Com. of Jacksonville, 464 So. 2d 1231, 123 (Fla. 1st

DCA 1985)

“As neighboring property owners, the appellants had a right to rely on
existing zoning conditions and they had a right to a continuation of those
conditions in the absence of a showing that a variance was necessary.”

Herrera v. Miami, 600 So. 2d 561, 563 (Fla. 3d DCA 1992)



Bonus Topic!



“Ex-Parte” means “by or for one party” – essentially only one party to the matter is
privty to what is said.

Ex-Parte Communication is any discussion with local public officials regarding the
merits of any matter on which action may be taken by the local public official outside
of a publicly noticed meeting.

“Discussions” include all email, phone calls, text messages, as well as face to face
meetings.

For purposes of these discussions, independent investigations undertaken by local
public officials are also subject to regulation as ex-parte communication.



Ex-Parte Communication is permissible unless expressly prohibited by law, but such
communications, discussions, and investigations create a rebuttable presumption of
prejudice, or bias, by the local official.

Such presumption can be removed through disclosure.

Such disclosure must occur on the record by announcement of the subject and
identity of the persons, groups, or entities that have communicated with the public
official before final action is taken on the matters.

Why? So other interested parties can address and rebut those communications.



The City adopted an ordinance specifically governing the protocol for disclosure of
ex-parte communication.

That ordinance is 27-23 of the Code.



Section 27-23 of the 
Code



Disclose prior to the vote:

The subject matter of the communication

The identity of the party with whom the communication took place

Submit any written communication received to be made part of the record

Announce any investigations undertaken






